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BRITISH SUBJECTS IN THE SERVICE OF 
THE CHINESK GOVERNMENT. 


IMPORTANT DECISION BY CHIEF JUSTICE FRENCH. 


In the case of Regina ». Eiward Page, the 
hearing of which was commenced at Canton 
on the 16th Feb., before Chief Justice French, 
the important question was argued by Mr. 
Francis, on the part of the prosecution, and 
Mr, Hayllar, on behalf of the prisoner, as to 
whether the prisoner, being in the service of the 
Chinese Government, was amenable to British 
jurisdiction, for the alleged commission of an 
not, which had been adopted, ap roved and 
ratified, by aud on behalf of the Emperor of 

‘hina, 9 

On the 22d Feb,, His Lordship gave the 
folluwing 
; Judgment :— 

The prisoner, Edward Page, was arraigned 
upon an indictment containing four counts. 
The (iret count charged him with the murder 
at Hate, iu the province of Kuangturg, iu 
the Empire of Chins, of one Li Amai, on the 
oth October, 1880; the secund with the 
wauslaughter at the same place and on the 
samo dey of one Li Amai; the third with 
the murder at the same place and on 
the e»xme dey of a 
was unknown to the Acting Crown Advocate, 
and the fourth with the manslaughter at the 
seme place and on the same day of a person 
whose name Was urknown to the Acting 
Crown Adveccate, Upon this arraigument 
the prisoner pleaded to Lhe jurisdiction of the 
Court because, protesting that be is not 
guilly, nevertheless he says that he, being a 
British subject, did, with the sanction of the 
Queen, and as he lawfully might, on or about 
the 18th day of August, 1880, enter into the 
service, etc., of His Imperial Mojesty the 
Emperor of Chine, as a Chinese Customs 
Revenue Officer, being duly and properly 
appointed to the eaid «ffice, and that thence- 
forward, up to and including the time 
of the committing of the said alleged 
offence or offenoes in the said indictment men- 
tioned, continued to be auch CustomeRevenwe 
Officer as aforesaid, performing the duties of 
the said office and ie and enjoying all 
the rights aud privileges belonging aud 
_ appertaining thereto, And he, the said 
E:lward Pege, further saith that thereupon it 
became ancl was his duty as such Customs 
Revenue Officer as aforesaid to aid 
ment of His said Imperial Maj 
protection of the Customs Revenue 

prevention of smuggling. Aud he, the said 
_. Edward Page, PR sailh ta on the said 

26th October, 1880,. in the “due and lawful 
discharge of * duty such Customs 
Revenue Officer, as aforesaid, and of his duty in 
the prevention of smuggliliy, he, accompanied 
and assisted by ee tae of His lmperial 
Majeaty the Emperor of China, did attempt 
to seize and capture, as he lawfully might, 
certain persous subjects of Hie said Seewariel 
Moejesty within the Jawful jurisdiction of His 
paid Imperial Majesty, aud who then and 
there were engaged in an unlawful attempt 


person whose name; 
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ea. 
Page further saith that the said killing 
of the said smuggler and the ciroum- 
stances cunnected therewith having been 
duly and lawfully inquired into and 
investigated by the Chinese authorities 
lawfully empowered in that ‘behalf by Hie 
said Imperial Majesty, aud havitig been 
duly reported tv the Tsung-li Yanéu at 
Peking, the said Edward Page has heen 
by the said Teung-li Yanid» uitted of all 
Pa aud his acts and conduct in connection 
with the death of the said smuggler have 
been adopted, approved, aud ratified as 
‘an act of State by and ow behalf of Hie said 
Imperial Mejesty, And this he, the said 
Kdward Page, is ready to verify ; wherefore 
he prays judgment, if the said Court of our 
Lady the Queen nowhere will or ought to 
tuke cognisance of the indictment afuresaid, 
and that by the Court here he may be 
dismissed aud disgharged from the said 
premises in the said indig'ment above 
specitied, 

To that plea the following demurrer has 
been put iv on bebalf of the prosecution ;— 

The said’ Al xanier Myburgh, who prose- 
cutes foreur sail Lady the Queen iu this behalf 
= John Juseph Fianciv, bie representative 
aforesaid, as to the sail plea of the said 
Kilward Page” by him above pleaded, 
gaith that the same ard the matters 
therein contained, in manner and form 
‘as the same @¥e above pleaded and set 
forth are not spflicient in law wo bar or 
preclude our said Lady the Quen from 
prosecuting the said indictment ayainst him, 
the said EKiward Page, and that our said 
Lady the Queen is not bound by the law of 
the land to guewer the same because he the 
said Alexander Myburgh by hia representa- 
tive, the said Johu Joseph Francis, saith that 
the matters in the said plea pleaded, assum- 
ing them tu be tiue in substance and in fact, 
which the said Alexander Mylurgh, by his 
representative John Joseph Francis, doth 
not admit, are matters in exouse aad justilioa- 
tion and are properly pleadable to the juris- 
diction of this Court, bit can, and ought 
only, be pleaded in bar to the further 
‘euutinuance of this prosecution, and this he, 
the said Alexander Myburgh by his repre- 

sentative John Joseph Fcaiden whw prosecutes 

as afvresai:l, in ready to verify, wherefore for 
want of a sufficient plea in this behalf he, 
| the said Alexander Myburgh by his repre- 
| sentative Jolin Joseph Francis, prays judg- 
| ment aud that the sail Eiward Page may be 
couvicted of the premises in the said judg- 
ment epecilied, 

On behalf of the prisoner there was-a 
joinder in demurrer on terms The guration 
is whether npon the averments made in the 
above plea this Court has jurisdiction to 
entertain this prosecution, The plea involves 
the propositiun that where « British sul ject 
lawfully aud with the sanction of the Queen 
enters into the service of the Kwyperor of 
China, the conduct of anch British su'-ject, 
while in that service, and m disvharge of his 
sluties therein and being in conformity with 


| 


‘of the plea Musgraver, appellant, v, Halide, 


Majesty to hold, exercise, and en 
wer or jurisdiction which Her 


to the laws of Great Britain.” By section} 
4 of the China and Japan Order in| 
Council 1865, it is provided that— 

All Her Majesty's jurisdiction exercineable | 
in China or iu Japan for the judicial hearing } 
and determination of matters in difference} 
Letween British subjects, or between ts 
and British subjects, or for the ad | 
tion or control of the property or persons of | 
‘British subjects, or for repression or panish- | 
meut of crimes or offences committed by} 
British subjects, or for the maintenanod} 
of order amovg Biitish subjects, shall be 
exercised under and according to the pro- 
visions of this Order, and vot pe Dalby 

Section 5 provides that— | 

Sulject to the other provisions of this} 
Order, the civil and criminal jurisdiction | 
aforesaid shall, as far as circumstances admit, | 
be exercised upon the principles of and in} 
conformity with the C: mmon Law, the Rales} 
of Equity, the Statu w, and other Law 
fur the time. bei » force in and for 
England, and the powers vested iu and] 
according 


to/ the course of procedure and | 
ractice obgerved by and before Courts of | 

ustice and Justices of the Peace in England, |) 
according to their respective jurisdictions aud | 
authorities, 

And section 6 provides that— 

Except as to offences made or declared such | 
, the Order, or by auy Regulation or Rule} 

uniler it, any act other than an act that | 

would by a Cuurt of Justice having criminal | 
jurisdiction in England be deemed a orime or 
offence making the person doing euch act} 
liable to punishment in England, shall not, in| 
the exercise of criminal jurisdiction under} 
this O:der, be deemed a crime or offence] 
making the person dving such act liable to} 
punishment, | 

Thus, according to this last provision, those} 
acts only which are crimes or offences a ‘ 
ing to the law of Evgland, oe-decttred such 
by any regulation made*under the Order in 
Council, are liable to punishment. Inu eu 


mainly selied upon, and, on the authority 
of that case, it wae contended that whee} 
it was established that the scte complained | 
of were acte of State policy done under} 
the Fit \ the Crown the defenos} 
was complet) and the Municipal Courts could: } 
take uo further coguisance of them. Iu Palidu}, 


respondent (Q.K., App. C., v. 5, p. 1 | 


the laws of Chine, cxunot, under any circum- 


to smuggle certain dutiable goods into the 
territory of His said Imperial Majesty, and to 
defreud. the said Customs revenue, and did 
fuithe:more atiempt to seize the raid gous, 
Adi he, the saici Ed ward Page, fur ther saith that 
they the said Chinese smugglers did, being so 
unlawfully engaged as aforesaid, by force and 
aruis resist their said capture and the seizure 
of the said goods, whereupon, firearms being | 
first used by a certain person or persons otber 
than the gaid E-lward Page, and those accom: 
peuying and assisting him, assaforesaid, and 
subsequently by him the said Edward, Page 
and Ly one of the said Chinese sul-jects accom: 
panying and assieting the said Eiward Page 
- as aforesaid ; and he the said Kdward Page 
futher saith that one of the said Chinese 
smugglers met his death from a bullet-wound ; 
aud the said Edward Page further saith that 
the said killing of the said Chinese smugg!er 
6» unlawfully’ engaged as aforesaid was a 
lawful act in acovrdanoe with the laws of 
_ China, Aud he the eaid Edward Page further 
saith that the crime or crimes, o or 
iHences, charged against him in the said 
indictment as aforesaid is or are the said 
killing of the eaid suiygler as hereinbefore 
related, and that the said alleged killiny, 
murdering, and slayivg in the said indictment 


stances, be made the eubject of legal proceed- 
ings in a British Court of law, provided such 
conduct has been inquired into aud approved, 
adopted, and ratified as an act of State, by 
the Emperor of China, and the proposition 
just stated, if established, involves this 
consequence, that under certain circumstances 


v, Musgrave the action was brought in the} 
Supreme Court in Jamaica against the] 
Governor of that Island for seizing and detain. | 
ing a vessel, To that activu there was a plea] 
that the acts complained of were acts of} 
State; but the plea did not show by proper} 
and sufficient ave:meute that the acts com- | 
plained of were acts of State policy within | 


| the acte of British eulsjectsin China, although 
invelving charges of a criminal nafure, may 
be withdrawn entirely from the gognisance of | 
the British authorities, aud that thus the 
gaa wee which the sequel will show has 
been given by treaty hy the Government of 
China to the British Government of jarindio- 
tion in China over British suljeots is liable to 
the qualification that the acts complained of 
be nut adopted as acts of State by the Chinese 
Government, The point then to be established 
on .behalf of the acoused under the ples, and 
thie I understood to be the argument fur the 
accused, is that the inquiry into the conduct 
complained of and its adoption, se 4 
and ratification as an act of State by the 
Emperor of China has ousted thie Court of its 
jurisdiction in the matter of this prosecution. 
The foundation 
Majesty over her subjects in China are the 
Acts 6 and 7 Vio., c. 80, and 6 and 7 Vic., c. 
94. By the latter Act, called the Foreign 


Charged, occurred as hereinbefore appears, 
aud not otherwise, And the said Edwk” 


Jurisdiction Act, it was enacted among other 
things that it ehould be Jawiul for Miler 


of the jurisdiction of Her} "’é 


the limite of the defendant’s commission as} 
Governor, and done by him as the servant of | 
the Crown, s0 as to be, as they are some-| 
times shortly termed, acts of State, The Privy} 
Council, in deciding the case on appeal] 
from the decision of the Supreme Court in| 
Jamaica said that « plea disclosing proper aud | 
sufficient facte would iaise more al 
question of personal exemption of the defend- | 
ant from being sued as Governor, aud would] 
afford au answer to the action, not only in} 
the Courts of the colony, but in all Courts; 
and that the question of personal ie | 
could not practically arise, being mergs . 
the larger one, whether the facts i 
showed that the acts complained were | 
teally such acts of “Btate as were not] 
coguisable by any Municipal Ovart,. Having} 

ard to the views ex by their Lord- |. 
ships in the Privy Cuunei!, it was apid that) 
the plea in thie case had been framed with | 
the object of meeting those views by aver-|— 
meuts showing that the acts complained of) 
were acts of State policy, and it was con-| 


tended that the avermente made in the ple 
were enough tv enable the Quurt to say 
whether the. ci:camstances therein stated 
were a matter of State, The argument for 
the accused seems to me to amvouut in suly- 
stance to this, that in the article already 
referred to in the Treaty of Tientein giving | 
jurisdiqtion in China to Her Majesty over her |. 
subj cte there, the following proviso should be | j 
considered as added, ‘* Provided always that | 
such jurisdiction shall not exist in énses in 
which the ete, the sulject of a laint, |. 
ly whomevever male, against a British, 
subject, shall be shown and deelared to be 
acts of State on the rt of the Chinese 
Government,” and that by the law of England 
the Treaty of Tientesin is to be read as if such 
a proviso were in express terme part of it. 
Tuis argument, if it were to prevail, would 
seem to me to lead almost to an abrogation of 
the clause already stated in the Treaty of 
‘Tientsin, and would withdraw British subjects 


—e to the Lords of the Aisniraieg 


un 
the Secretaries of State for the Foreign 
vuial departments, they several! 

letter pted and ratified the act of the 
defendant, 1t was held, first, that the 
intiff had a property iu his slaves aud ' 
ht¢ maintain trespass for their seizure; 
secoudly, that the ratification of the. 
defendant’s acts by the Ministers of State: 


in cases in Which it might be thought fit to 
apply the argument from all jurisdiction 
whatever, For if, ia such cases, the matters 
of complaint could not be taken cogniaange 
of by Her Majesty's Courte, they ovuld not 
be punished by the law of China, inasmuch 
as the Emperor of China has given up the 
jurisdiction: which he would otherwise have 
been entitled te over British eul-jects whip 
China and conferred it exelusively upon 

Majesty. The consequences to which such a 
view if established weuld tend need not 
be adverted to further than to say that acts 
might be vexcueed as acte of State which 
tu say the least could not meet with approval 
out of the country in whieh the acts com- 
plained of were said to be acts of State, 
Then arises the question what is to be the 
jurisdiction tu determine the question whe- 
ther the sots complained of are properly 
avte of State. Sumething more than the were 
fact of their being approved of as acts of 
State would be required. Their bond fide 
nature as aoia of State would have to be 
shown, and differences would in all likelihvod 
appear in the laws of the two countries with 
reference to the matters of complaint. But 


-~ it wae said that ae this Court admits evidence 


to show what is the law of China in regatd 
to contracts affecting the texure of land, 
au:l is bound by the law.of China in regard to 
such oontracta, so here the Court would 
admit evidence to show what was the law éf 
Chita in regard to snuggling, and would be 
bound by what was shown a the evidence 
to be such Inw. By the law of nations, 
however, which is part of the law of England, 
coutragts iu :egard to land are governed by the 
law of the place where the lamaeh te situated. To 
apply the same doct:inein the manuer cou 

for would mrake the law of Ching in regard to 
sniugglivg the law of Eugland, ant wonld be 


_ dantogonjstic to the exprese provisions before 


stated of the China and Japan Order. in 
Council, 1865. But further, no case has been 
referred to in whieh an act of State of a 


of justice, Iu Dobree vy, : 
ham’s N.C. 781, the defendant, | 


the Queen of P pore ; 

vessel for violating a ue 
port iu time of war, The plaintiff brought 
trespass, and judgment was given for the 
defendant, because the Queen of Portugal in 
her own tersitory had a righ€ to eeige the 
vessel and to employ whom she woul! to 
nake the seigure, and therefore the defendant, 


was «Quivalent to a prior command and 
rendered 


it an act of State for which “the | 
Crown was responsible, 
‘of a civil 
British 


This was the cause 
action, in which it was held by a 
Court of law that where the acte 
plained of iu au action at law had been 


and ratified as acts of State of the | 


adopted 
Bethel? Government, the proof that such acts 
were acts of State was au anew er to the action, 


It was argued that there was no real difference . 


between the law of land and the law of 


China on the sul-jeot of smuyyliny, and that} 


by the English iaw for the suppression of 


‘smuggling it was justifiable to fire into any 


ship suspected of smuggling iu Kngland and 


liability to 


not bringing-to when required, and that 


upon the facts averred in the plea being 
| proved the prisuner would have beeu acquitted 


if the case had occurred there, 


jand in support of that argument the Customs 


Consolidation Act (1876) 39 and 40 
33, sec. 181, was referred tv. One ini 
element mentioned in that seotion as ne 
to discharge any proceeding at law iu respe 
of such firing was not averred in the p 
under consideration, wamely, that there was 
any pondaut or ensign hvisted in the boat of 
the accused with the view of indicating that 
it was eng in behalf of the Ubinese 
Cuatome service. 
argument with the view of showing that the 
lea does not contain an averment of every 
act which it would be unecessary for the 
accused to prove to discharge him from 
unishment under the law of 
England, Phillipe vy. Eyre (L.R., 4 Q.B., 


(225) was also referred to. In bar to the — 
action in that case for assault and false ; 


imprisonment of the plaintiff iu the island of 
Jamaica, the defentlant plo-ded that since 
the matters complained of au act of indemmity 
bad been by the legisiaturs of Jamaica 
and assented to by the Cruwu, by which the 
defendaut, the Guveruor of the lJeland, was 


judemuitied in s:espect of all acts done in 


order to put au end to the rebellion, and such 
acte were made and declared to be lawful ; 
aud it wae held that where the right of action 
tm respect of an not otherwise wrongful wos 
away before an action had been brought 
where such act 

was done, no action cvuld be maiutained in 
land, and that the plea was therefore 
good. ease of a civil 
action. In Hart v. Gumpach (L.R 4P.C, 
439) which also was the case of a civil 


lnction, the Lorde of the Privy Cvuncil 


I oniy observe on that’ 


& 


though an Englishman, could justify the act|| service of a foreiyu Government ought net to 
under the employment of” thar Quer of | be entertained by au English Court, although 
Portugal. ‘That case was au aut ithe li te might be Euglish su! jects, was a 
show that i which opened a question of great 
Gas ! | importance, but their Lordelips thought that 
bannot be the subject of legal] 
vroceeling in England. It was, however, a 
vivil ease, and there is no analigy between a} 
civil action for and an 
indictment for 
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_ SET OF SPECIAL STIPULATIONS OF THE — 
SUPPLEMENTARY CONVENTION, 


In the interest of ter distinctness 
and completeness it appeared desir- 
able to complete the Supplementary 
Convention by a number of special 
stipulations. The following stipulations 
‘must be adhered to by the subjects of 
the two contracting parties in same 
manner as the stipulations of the treaty 
itself. In witness whereof the Plenipo- 
tentiaries of both States have affixed 
their seals and signatures thereto. 
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ADDITIONAL REGULATIONS 


* 


FOR THE CONSULAR COURTS OF THE UNITED 
STATES OF AMERICA IN CHINA. 


» In accordance with Section 5th of the Act of Congress, 

approved June 22nd 1860, entitled, «An Act to carry into 
effect certain provisions in the treaties between the United 
States, China, Japan, Siam, Persia, and other countries, 
giving certain judicial powers to Ministers and Consuls, or 
other fanctionaries of the United States in those countries 
or for other purposes,” I, James B. Axcei., Envoy Extra- 
ordinary and Minister Plenipotentiary of the United States 
to the Empire of China, Po a 
regulations, which shall have the force of law in th 
Consular Courts of China. 


JAMES B. ANGELL. 


Leeatiox or rae Uxiren States, 
Pexixe, May 26th, 1881. 


Assented to 
0. N. DENNY, 
Consul General, 
Shanghai, June 2nd, i881. ? 
, Assented to | 
EDWARD C. LORD, 
Consul, 


Ningpo, June ith, 1951. 


Assented to 


Chrinkiang, June Sth, 1551. 


Hankow, Juhe 11th, 1881. 


Foochow, June 18th, 1881. 


Amoy, June 23rd, 1881. 


Swatow, June 27th, 1681. 


Canton-- China. 


Tientsin, July 20th, 1881. 


Assented to 
ISAAC F. SHEPARD, 
: Consul. 


Assented to 
J. C. A. WINGATE, 
Consul. 


Assented to 
W. ELWELL GOLDSBOROUGH, 
— Consul. 


Assented to 
C.\¢. WILLIAMS, 
Consul. 
Assented to 
F. CARROW, 
U.S, Vice-Consul, 
In charge. 


Assented to 
CHAS. L. FISHER, 
U.S. Vice-Consul, 
In charge. 


Assented to | 
J. J. FREDK. BANDINEL,- 


Vice-Constier 


Newchwang, August 5th, 1881. 


» tes 


AS 


rd 


1,—In civil proceedings between American citizens in 


the Consular Courts in China, the service of summons ——~ 


upon the defendant, if he is found within the Empire of | 


~ China, shall be personal, that is, the copy of the complaint 


and summons duly certified by a Marshal of any Consular 
Court in China shall be delivered into the hands of the 
person to be served. The officer so serving the summons 
shall certify the same to the Consul, before whom the suit 


is brought. 


Il.—When the defendant has removed from or is 
absent from the Empire, or conceals himself therein to 
avoid the service of summons and the fact appears by 

Wit to the satisfaction of the Consul, and it also appears 
by such affidavit or by the verified complaint on file that 
a good cause of action exists against the Defendant or that 
he is a necessary party to the action, sach Consul may 
make an order that the service be made by publication of 
the sammons. Such order shall direct the publication to 
be made in a newspaper of general circulation (to be named) 
for such length of time as may be reasonable, in not less 
than six issues ¢ f such paper, ifa daily, and in not less 
than four issues, if a weekly. Such publication shall be 
made in a newspaper published nearest to the Consulate, 


where the suit or i is pending, at least five 
months before the time fixe for the trial by the Consul. 
Iu case of publication, when the residence of a non-resident 
or absent defendant is unknown, the Consul shall direct a 
copy of the complaint and summons, duly certified, and 
addressed to the person to be served at his supposed place 
of residence,-to be deposited ig Bue Post Office by the 
Marshal of said Court. | 


JAMES B, ANGELL. 


Lrearion oy tae Unrrep Srarzs. 


Preuixe, Mey 26th, 1881 


